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TERMS OF USE 
 
 

1. DEFINITIONS  
1.1 For purposes of these Terms of Use:  

1.1.1 “Affiliate” means with regard to either Party, any legal enƟty which that Party Controls, which Controls that Party, or which is 
under common Control with that Party, and which enters into these Terms of Use;  
1.1.2 “Client” means the Client (or any Affiliate) that has entered into these Terms of Use, the SaaS and Services Agreement and any 
Service Order, and where such Client or Affiliate is defined as “User”, Subscriber”, "Customer" or any other designaƟon in the SaaS 
and Service Agreement and / or the Service Order, the term Client shall include reference to such reference to User, Client or other 
designaƟon;  
1.1.3 “Control” means owning more than 50% of the issued share capital or having the legal power to direct or cause the direcƟon of 
the general management and policies of the company in quesƟon;  
1.1.4 “DocumentaƟon” means any technical, instrucƟonal or supplementary material related to the MagicOrange SoluƟon, including 
manuals and on-line files;  
1.1.5 “EffecƟve Date” means the Signature Date;  
1.1.6 “Force Majeure Event” means, in respect of a Party, any circumstances beyond its reasonable control, including without 
limitaƟon, flood, fire, earthquake, war, tempest, hurricane, industrial acƟon, government restricƟons, failures of the internet or any 
public telecommunicaƟons network, hacking aƩacks, denial of service aƩacks, virus or other malicious soŌware aƩacks or infecƟons, 
power failures or acts of God;  
1.1.7 “Intellectual Property Rights” includes all current and future intellectual property rights of any kind whatsoever and however 
embodied which may subsist or be capable of protecƟon wheresoever in the world, including (without limitaƟon) patents, 
trademarks, present and future rights of copyright, moral rights, rights in and to designs, rights in and to invenƟons, topography 
rights, rights in and to trade secrets, rights in and to trade names, business names, domain names and logos, the right to keep 
informaƟon confidenƟal and private, rights in and to know-how, rights in and to databases (including rights of extracƟon), and all 
rights and forms of protecƟon of a similar nature or having equivalent effect to any of them which may subsist or be capable of 
protecƟon at any Ɵme wheresoever in the world, whether or not any of these is registered and including applicaƟons for any such 
rights or registraƟon thereof and any goodwill related to or arising from such rights;  
1.1.8 “MagicOrange” means MagicOrange Group Limited (company number 12805411), a company incorporated in accordance with 
the laws of England and Wales and, where required, shall include its Affiliates;  
1.1.9 “MagicOrange API” means the applicaƟon programming interface, as wriƩen by MagicOrange, which allows a third-party 
system to interface with the MagicOrange SoluƟon, to perform a variety of funcƟons and includes any associated DocumentaƟon;  
1.1.10 “MagicOrange IP” means any and all Intellectual Property Rights that MagicOrange has created, acquired or otherwise has 
rights in and may, in connecƟon with the MagicOrange SoluƟon and/or the performance by MagicOrange of its obligaƟons under 
these Terms of Use, employ, provide, modify, create or otherwise acquire rights in;  
1.1.11 “MagicOrange SoluƟon” includes:  

1.1.11.1 the SoŌware;  
1.1.11.2 the Website; 
1.1.11.3 the MagicOrange API, if applicable;  
1.1.11.4 all Upgrades and Updates thereto; and  
1.1.11.5 any related DocumentaƟon;  

1.1.12 “ParƟes” means MagicOrange and the Client, collecƟvely and “Party” means either one of them individually, as the context 
requires;  
1.1.13 “Partners” means third party consultancy business appointed by MagicOrange that implements the MagicOrange SoluƟon and 
contracts directly with the Client;  
1.1.14 “Personnel” means, in respect of a Party any director, employee, agent, consultant, contractor or other representaƟve of that 
Party;  
1.1.15 “SaaS and Services Agreement” means the agreement entered into between the Client and MagicOrange (or any Affiliate of 
either of them), or the Client and a Partner, pursuant to which the Client appoints MagicOrange to provide certain web-based and 
other professional services;  



 

 
 
MagicOrange.com 2

1.1.16 “Service Orders” means a services or work order or scope of works of similar document agreed to and signed by both ParƟes 
regulaƟng the specific terms relaƟng to a SaaS and Services Agreement, including any schedules or annexures thereto;  
1.1.17 “Signature Date” means the date of signature of the SaaS and Services Agreement or Service Order, whichever occurs first, by 
the relevant party signing such document last;  
1.1.18 “SoŌware” means the soluƟon or soŌware owned and/or licensed by MagicOrange which it uses for the purpose of providing 
the MagicOrange SoluƟon;  
1.1.19 “SpecificaƟons” means the funcƟonal and/or technical specificaƟons of the MagicOrange SoluƟon as published by 
MagicOrange from Ɵme to Ɵme;  
1.1.20 “Term” means the subscripƟon, license or right of use term or any other similar designaƟon describing the duraƟon of 
appointment or other arrangements, as set out in the SaaS and Services Agreement and / or the Service Order;  
1.1.21 “Terms of Use” means these terms and condiƟons of use and includes any schedules, annexures, exhibits and aƩachments 
hereto;  
1.1.22 “Updates” means correcƟons, bypasses or revisions to the MagicOrange SoluƟon which at MagicOrange’s sole determinaƟon 
add no funcƟonality to the MagicOrange SoluƟon;  
1.1.23 “Upgrade” means a modificaƟon to the MagicOrange SoluƟon which increases the funcƟonality or changes the technology or 
version of the technology of the MagicOrange SoluƟon;  
1.1.24 “User” means a duly authorized member of the Client’s Personnel with a unique logon to the MagicOrange SoluƟon;  
1.1.25 “User Parameters” means (i) the requirement that the MagicOrange SoluƟon may be used only for Client’s internal business 
purposes to manage Client’s informaƟon technology or other shared services resources, and (ii) any other limitaƟons on Client’s use 
of the MagicOrange SoluƟon specified in the applicable Service Order or such limitaƟons as prescribed by MagicOrange from Ɵme to 
Ɵme;  
1.1.26 “Website” means the website(s) at such domain(s) as may be designated by MagicOrange from Ɵme to Ɵme which provides 
the Client and its Users with access to the MagicOrange SoluƟon.  

1.2 Headings and sub-headings are inserted for informaƟon purposes only and shall not be used in the interpretaƟon of these Terms of 
Use.  
1.3 Whenever a term is followed by the word “including” or “include” or “excluding” or “exclude” and specific examples, the examples 
shall not limit the ambit of the term.  
1.4 Any reference to:  

1.4.1 “sign” means the handwriƩen signature, electronic signature or other electronic confirmaƟon of acceptance and “signed”, 
“signing” and “signature” shall have a corresponding meaning; and  
1.4.2 “wriƟng” means any mode of reproducing informaƟon or data in physical and electronic form, and “wriƩen” and “write” shall 
have a corresponding meaning  

1.5 References to any enactment shall be deemed to include references to the enactment as re-enacted, amended or extended from 
Ɵme to Ɵme.  
1.6 References to persons shall include natural and jurisƟc persons and references to either Party shall include the Party’s successors or 
permiƩed assigns.  
1.7 Unless otherwise stated in these Terms of Use, when any number of days is prescribed in these Terms of Use the first day will be 
excluded and the last day included, unless the last day falls on a day that is not a business day, in which event the last day shall be the 
next business day.  
1.8 Expressions defined in these Terms of Use shall bear the same meanings in Service Orders, unless otherwise stated therein. Where 
any term is defined within the context of any parƟcular clause in these Terms of Use, the term so defined, unless it is clear from the 
clause in quesƟon that the term so defined has limited applicaƟon to the relevant clause, shall bear the meaning ascribed to it for all 
purposes in terms of, notwithstanding that the term has not been defined in clause 1.1  of these Terms of Use.  
1.9 The rule of construcƟon that an agreement shall be interpreted against the Party responsible for its draŌing or preparaƟon shall not 
apply.  

 

2. STATUS OF THESE TERMS OF USE  
2.1 These Terms of Use are incorporated by reference to the SaaS and Services Agreement and each Service Order. By signing such 
Service Order, the User agreed to be bound by these Terms of Use.  
2.2 These Terms of Use will and the Client’s wriƩen consent to the Terms of Use will govern the Client’s current and all future SaaS and 
Services Agreements and Service Orders and may not be amended in accordance with these Terms of Use.  
2.3 Insofar as the meaning of any term or condiƟon in a schedule or annexure to the SaaS and Services Agreement or a Service Order or 
any other document referred to in the SaaS and Services Agreement or a Service Order, excluding these Terms of Use, conflicts with the 
meaning of the body of the SaaS and Services Agreement or relevant Service Order, the meaning of the terms and condiƟons in the 
body of the SaaS and Services Agreement or relevant Service Order, as the case may be, shall prevail.  
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3. DURATION  
3.1 These Terms of Use shall commence on the EffecƟve Date and shall remain in force unƟl there are no Service Orders in operaƟon, 
unless terminated earlier pursuant to these Terms of Use.  
3.2 Any mutually executed document that serves to effecƟvely renew any then-current Term are included in the definiƟon of Service 
Order as that term is used hereunder. Each Service Order will be effecƟve unƟl the compleƟon of the work thereunder, or as may be 
otherwise provided in the Service Order.  

 

4. RIGHT OF USE  
4.1 Subject to the terms and condiƟons of these Terms of Use, MagicOrange grants to Client a limited, worldwide, non-exclusive, non-
transferable right, without right of sub-license, during the Term, to use the MagicOrange SoluƟon in accordance with the User 
Parameters. The Client’s right to use the MagicOrange SoluƟon is limited by and subject to applicable law.  
4.2 MagicOrange reserves to itself all rights to the MagicOrange SoluƟon not expressly granted to Client in accordance with these Terms 
of Use.  
4.3 The Client:  
 4.3.1 accepts the use rights granted to it in terms of this clause;  
 4.3.2 acknowledges that it will only access and use the MagicOrange SoluƟon in accordance with the terms of these Terms of Use;  

4.3.3 shall take commercially reasonable measures to ensure that no malicious soŌware is introduced into the MagicOrange SoluƟon 
or any other MagicOrange system by its Personnel or any third party;  
4.3.4 is authorised to access and use the MagicOrange SoluƟon only within the User Parameters;  
4.3.5 shall use reasonable efforts to prevent any unauthorised use of the MagicOrange SoluƟon, and will promptly noƟfy 
MagicOrange in wriƟng of any unauthorised use that comes to Client’s aƩenƟon and provide all reasonable cooperaƟon to prevent 
and terminate such use; and  
4.3.6 acknowledges that it obtains no rights of ownership of the MagicOrange SoluƟon whatsoever; and  
4.3.7 shall have no enƟtlement to the MagicOrange SoluƟon aŌer terminaƟon of these Terms of Use and agrees to fully indemnify 
MagicOrange, its Affiliates, Partners and Personnel from any claims that may arise from Users arising from such terminaƟon.  

4.4 The Client shall not, without the prior wriƩen consent of MagicOrange:  
4.4.1 modify, translate or create derivaƟve works based on the MagicOrange SoluƟon, nor reverse assemble, decompile or reverse 
engineer the MagicOrange SoluƟon, whether in whole or in part, or otherwise aƩempt to derive the source code, underlying ideas, 
algorithms, file formats or programming of the MagicOrange SoluƟon, nor shall it permit, whether directly or indirectly, any third 
party to do so;  
4.4.2 except to the extent provided for in the SaaS and Services Agreement, a Service Order or these Terms of Use, merge or combine 
the whole or any part of the MagicOrange SoluƟon with any other soŌware or documentaƟon;  
4.4.3 grant any third party besides the Client’s Personnel access to the MagicOrange SoluƟon, including by way of lease, download, as 
an applicaƟon or bureau service provider or any other method;  
4.4.4 use the MagicOrange SoluƟon to provide a service to any third party similar to any services provided by MagicOrange pursuant 
to the SaaS and Services Agreement;  
4.4.5 lend or transfer the MagicOrange SoluƟon or any part thereof to any third party;  
4.4.6 except to the extent provided for in the SaaS and Services Agreement, a Service Order or these Terms of Use, sub-license or 
otherwise transfer the use of the MagicOrange SoluƟon, whether in whole or in part, to any third party; or  
4.4.7 remove, delete or obscure any copyright, trademark or other marks or proprietary noƟces associated with or generated by the 
MagicOrange SoluƟon.  

4.5 In respect of the Client’s Users, the Client shall:  
4.5.1 procure each User’s adherence to the condiƟons of these Terms of Use; and  
4.5.2 at all Ɵmes remain solely liable for the acts and omissions of such Users as if they were the acts and omissions of the Client.  

4.6 MagicOrange reserves the right forthwith to suspend or terminate the access to the MagicOrange SoluƟon (either in whole or in 
part) to any User in the event of a default or breach by such User of these Terms of Use, or if at any Ɵme the User ceases to be a User as 
defined.  
 

5. USE OF MAGICORANGE API  
5.1 The Client acknowledges that, if Client data is loaded into or from the MagicOrange SoluƟon this will be done via the MagicOrange 
API (unless otherwise agreed between the Client and MagicOrange), and the Client is granted access to the MagicOrange API in order to 
facilitate the Client's ability, subject to these Terms of Use, to upload and download the Client’s own data. The Client may use the 
MagicOrange API solely for the purpose of uploading or downloading data to the MagicOrange SoluƟon.  
5.2 For the purposes of giving effect to clause 5.1:  

5.2.1 the Client shall:  
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5.2.1.1 not use or access the MagicOrange API in any way that, in MagicOrange’s judgment, adversely affects the performance or 
funcƟon of the MagicOrange API or interferes with the ability of authorised parƟes to access the MagicOrange API; and  
5.2.1.2 undertake, at its cost, all technical work required (including developing or modifying any computer soŌware, code or data) 
in order to integrate with the MagicOrange API and such integraƟon shall be tested to the saƟsfacƟon of both ParƟes prior to 
being made available to the Client’s Users.  

5.2.2 MagicOrange shall:  
5.2.2.1 make available the MagicOrange API (including any DocumentaƟon) to the Client to allow integraƟon with the 
MagicOrange SoluƟon as set out in clause 5.2.1.1; and  
5.2.2.2 assist with the tesƟng of the standard MagicOrange API to ensure that the Client is able to upload or download data to or 
from the MagicOrange SoluƟon into the Client’s plaƞorm.  

 

6. CHANGE OF MAGICORANGE SOLUTION  
6.1 MagicOrange agrees to provide the Client with reasonable noƟce of any changes to the MagicOrange SoluƟon on a best efforts 
basis. To that end, wherever possible, MagicOrange agrees to noƟfy the Client of any minor changes to the MagicOrange SoluƟon at 
least 2 days before the proposed changes and to noƟfy the Client of any major changes to the MagicOrange SoluƟon at least 7 days 
before the proposed changes.  
6.2 If required by the Client and agreed to by MagicOrange in wriƟng, addiƟonal support may be provided by MagicOrange to the Client 
in respect of the management and implementaƟon of changes resulƟng from clause 6.1, and/or in respect of old versions of the 
MagicOrange SoluƟon, on such terms and condiƟons as may be agreed between the ParƟes in wriƟng.  
6.3 MagicOrange agrees to supply the Client with sufficiently detailed DocumentaƟon covering any such changes.  
 
 

 

7. MAGICORANGE WARRANTIES  
7.1 MagicOrange warrants that:  

7.1.1 it is enƟtled to and has the rights necessary to grant the rights and licenses in relaƟon to the MagicOrange SoluƟon 
contemplated in these Terms of Use; and  
7.1.2 throughout the currency of these Terms of Use, the MagicOrange SoluƟon will substanƟally comply with the SpecificaƟons 
when used in accordance with the DocumentaƟon and the terms of these Terms of Use.  

7.2 MagicOrange warrants further that:  
7.2.1 MagicOrange has the legal right and full power and authority to execute and deliver, and to exercise MagicOrange’s rights and 
perform MagicOrange’s obligaƟons under, these Terms of Use; and  
7.2.2 MagicOrange and its Personnel will not knowingly introduce any malicious soŌware into the Client’s systems.  

7.3 MagicOrange hereby excludes and disclaims all warranƟes, whether expressed or implied, statutory or otherwise, except those 
warranƟes expressly made in these Terms of Use, including (1) any implied warranƟes of saƟsfactory quality, no latent defects, 
merchantability and fitness for a parƟcular purpose; (2) all warranƟes in respect of the accuracy of any informaƟon obtained, accessed 
or provided through the MagicOrange SoluƟon; (3) any warranƟes that the SoŌware will be accessible at any given Ɵme, uninterrupted, 
or error-free; and (4) all warranƟes in respect of third-party soŌware applicaƟons provided pursuant to these Terms of Use.  

 

8. CLIENT WARRANTIES  
The Client warrants that:  

8.1.1 it has not been induced to enter into these Terms of Use by any prior representaƟons, warranƟes or guarantees (whether oral or in 
wriƟng), except as expressly contained in these Terms of Use and signed by the ParƟes;  
8.1.2 by entering into these Terms of Use the Client is not acƟng in breach of any agreement to which the Client is a party;  
8.1.3 it will, in using the MagicOrange SoluƟon, at all Ɵmes (i) comply with all applicable laws and (ii) not infringe on any third party’s 
Intellectual Property Rights,  
and the Client hereby indemnifies and holds MagicOrange harmless from any claim for damages by any third party as a result of the 
breach of these warranƟes, including all legal costs incurred on an aƩorney-and-own-client basis.  

 

9. INTELLECTUAL PROPERTY  
9.1 All right, Ɵtle and ownership of any code, forms, algorithms, methodologies, frameworks or materials developed by or for 
MagicOrange or the Client independently and outside of these Terms of Use and provided during the course of these Terms of Use 
(“ExisƟng Material”) shall remain the sole property of the Party providing the ExisƟng Material.  
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9.2 MagicOrange has created, acquired or otherwise obtained rights in the MagicOrange IP and notwithstanding anything contained in 
these Terms of Use, MagicOrange will own all right, Ɵtle and interest, including all rights under all copyright, patent and other 
intellectual property laws, in and to the MagicOrange IP.  
9.3 To the extent that the Client uƟlises any MagicOrange IP in connecƟon with MagicOrange’s performance under these Terms of Use, 
the MagicOrange IP shall remain the property of MagicOrange and the Client shall acquire no right or interest therein.  

 

10. INTELLECTUAL PROPERTY INFRINGEMENT  
10.1 MagicOrange will defend the Client and its Personnel (the “Indemnified ParƟes”) against any claims made by an unaffiliated third 
party against the Indemnified ParƟes that the MagicOrange SoluƟon infringes its patent, design, copyright or trade mark and will pay 
the amount of any resulƟng adverse final judgment (or seƩlement to which MagicOrange consents). MagicOrange will reimburse the 
Indemnified ParƟes with all costs reasonably incurred by the Indemnified ParƟes in connecƟon with assisƟng MagicOrange with the 
defence of the acƟon. The Indemnified ParƟes shall promptly noƟfy MagicOrange of the claim in wriƟng and MagicOrange shall have 
sole control over its defence or seƩlement.  
10.2 Should any third party succeed in its claim for the infringement of any Intellectual Property Rights, MagicOrange shall, at 
MagicOrange’s discreƟon and within 30 days of the infringing item having been found to so infringe:  

10.2.1 obtain for the Client the right to conƟnue using the infringing item or the parts which consƟtute the infringement;  
10.2.2 replace the infringing item or the parts which consƟtute the infringement with another product which does not infringe and 
which in all respects operates substanƟally in accordance with its specificaƟons;  
10.2.3 alter the infringing item in a way as to render it non-infringing while sƟll in all respects operaƟng substanƟally in accordance 
with its specificaƟons; or  
10.2.4 withdraw the infringing item.  

10.3 MagicOrange shall not be liable for any claim which arises out of goods or services selected by the Client and which are procured 
by the Client from third parƟes.  
10.4 If an Indemnified Party seeks indemnificaƟon under these Terms of Use, the Indemnified Party will: (i) give prompt noƟce to 
MagicOrange concerning the existence of the indemnifiable event; (ii) grant authority to MagicOrange to defend or seƩle any related 
acƟon or claim; and, (iii) provide such informaƟon, cooperaƟon and assistance to MagicOrange as may be reasonably necessary for 
MagicOrange to defend or seƩle the claim or acƟon. An Indemnified Party’s failure to give prompt noƟce shall not consƟtute a waiver of 
the Indemnified Party’s right to indemnificaƟon and shall affect MagicOrange’s indemnificaƟon obligaƟons only to the extent that 
MagicOrange’s rights are materially prejudiced by such failure or delay. Notwithstanding anything to the contrary set forth herein, (i) an 
Indemnified Party may parƟcipate, at its own expense, in any defence and seƩlement directly or through counsel of its choice, and (ii) 
MagicOrange will not enter into any seƩlement agreement on terms that would diminish the rights provided to the Indemnified Party or 
increase the obligaƟons assumed by the Indemnified Party under these Terms of Use, without the prior wriƩen consent of the 
Indemnified Party.  
10.5 The provisions of this clause 10 consƟtute sƟpulaƟons for the benefit of third parƟes (being Indemnified ParƟes other than the 
Client) who are not party to these Terms of Use and who shall be enƟtled to accept such benefits at any Ɵme and in whatsoever manner.  
10.6 This clause 10 shall survive terminaƟon of these Terms of Use.  
 

11. LIMITATION OF LIABILITY  
11.1 To the extent permiƩed by applicable law, regardless of the form (whether in contract, delict or any other legal theory) in which any 
legal acƟon may be brought, each Party’s maximum liability for damages for anything giving rise to any legal acƟon under these Terms of 
Use shall be an amount equal to the total fees paid or due and payable by the Client to MagicOrange in respect of the use of the 
MagicOrange SoluƟon for the period 12 months preceding the claim.  
11.2 The Client shall bring any claim arising under or relaƟng to these Terms of Use within 12 months from the date of the claim arising, 
or, if later, within 12 months from the date the Client first became aware of the maƩers leading to the claim, and failure to do so shall 
result in any such claim automaƟcally and irrevocably expiring.  
11.3 To the extent permiƩed by applicable law, in no event shall either Party or its Personnel be liable for any indirect, incidental, special 
or consequenƟal damages or losses (whether foreseeable or unforeseeable) of any kind (including loss of profits, loss of goodwill, 
damages relaƟng to lost or damaged data or soŌware, loss of use, damages relaƟng to downƟme or costs of subsƟtute products) arising 
from these Terms of Use.  
11.4 Without limiƟng the generality of the foregoing, to the extent permiƩed by applicable law, MagicOrange shall not be liable for any 
delay, failure, breakdown, damage, loss, costs, claim, penalty, fine or expense arising from:  

11.4.1 use of the MagicOrange SoluƟon otherwise than in accordance with the terms of these Terms of Use;  
11.4.2 the Client effecƟng any changes, modificaƟons or upgrades to the MagicOrange SoluƟon without MagicOrange’s prior wriƩen 
consent;  
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11.4.3 operator error on the part of the Client, or any fault in any hardware or third-party soŌware supplied or used by MagicOrange 
or soŌware supplied to or obtained by the Client from any enƟty other than MagicOrange, whether directly or indirectly;  

 11.4.4 the intenƟonal or negligent act or omission of any person who is not a member of MagicOrange’s Personnel;  
 11.4.5 compliance by MagicOrange with any applicable legislaƟon  

11.4.6 the negligence of the Client or any of its Personnel;  
11.4.7 any failure or delay of the Client in performing its obligaƟons under these Terms of Use, or reporƟng any faults or failures to 
MagicOrange;  
11.4.8 the acƟons or omissions of any telecommunicaƟons authority or a supplier of telecommunicaƟons services; or  
11.4.9 any other cause beyond the reasonable control of MagicOrange, including the failure or fluctuaƟon of electrical supplies, 
accidents or natural disasters.  

11.5 The limitaƟon contained in this clause 11 shall not apply to any breach by a Party of the other Party’s Intellectual Property Rights, 
or a breach of a Party’s indemnificaƟon obligaƟons under these Terms of Use.  
11.6 MagicOrange shall not be liable for any loss or damage of whatsoever nature suffered by the Client arising out of or in connecƟon 
with any breach of these Terms of Use by the Client or any act, misrepresentaƟon, error or omission made by or on behalf of the Client 
or the Client’s Personnel. MagicOrange accepts no liability whatsoever for service interrupƟons, accidents or any operaƟonal aspect of 
the Client.  
 

12. BREACH AND TERMINATION  
12.1 Should either Party (“DefaulƟng Party”):  

12.1.1 commit a material breach of these Terms of Use and fail to remedy the breach within 7 days of having been called on in wriƟng 
by the other Party to do so;  
12.1.2 fail to pay any invoice that is more than 60 days outstanding;  
12.1.3 commits an act which would be an act of insolvency under applicable insolvency laws;  
12.1.4 effect or aƩempt to effect a compromise or composiƟon with its creditors;  
12.1.5 ceases, suspends or threatens to cease or suspend a material part of its business; or  
12.1.6 be provisionally or finally liquidated or placed under judicial management, administraƟon or becomes subject to any similar 
proceedings,  

12.2 then the other Party (“Innocent Party”) may, in its discreƟon and without prejudice to its rights in these Terms of Use or in law, 
terminate these Terms of Use or the Service Order to which the breach relates on wriƩen noƟce to the DefaulƟng Party.  
 

13. EFFECT OF TERMINATION  
13.1 The effect of terminaƟng these Terms of Use will be to terminate the ability of either Party to enter into subsequent Service Orders 
that incorporate the terms of these Terms of Use. TerminaƟon of these Terms of Use will not, by itself, result in the terminaƟon of the 
SaaS and Services Agreement or any Service Orders previously entered into (or extensions of the same) that incorporate the terms of 
these Terms of Use. The terms of these Terms of Use will conƟnue in effect for the purposes of the SaaS and Services Agreement and 
such Service Orders unless and unƟl each such Service Order itself is terminated or expires.  
13.2 On terminaƟon of these Terms of Use for any reason, all amounts due to MagicOrange prior to terminaƟon shall become due and 
payable even if they have not been invoiced. The amounts may not be withheld for any reason, unless the arbitrator directs otherwise.  
13.3 On terminaƟon, cancellaƟon or expiry of these Terms of Use for any reason, the rights of use and any licenses granted to the Client 
and its Users hereunder, shall automaƟcally and immediately terminate.  
13.4 For the avoidance of doubt, the terminaƟon of these Terms of Use shall also result in the immediate terminaƟon of any then-

outstanding Service Order thereunder.  
13.5 The expiry or terminaƟon of these Terms of Use shall not affect the enforceability of the terms which are intended to operate aŌer 
expiry or terminaƟon.  
 

14. ARBITRATION AND DISPUTE RESOLUTION  
14.1 Should the ParƟes be unable to resolve any dispute which arises between the ParƟes regarding these Terms of Use (including the 
validity and enforceability of these Terms of Use), the dispute will, unless otherwise agreed in the SaaS and Services Agreement, be 
finally resolved in accordance with the rules of the InternaƟonal Chamber of Commerce (“ICC”) or its successors in Ɵtle by an arbitrator 
or arbitrators appointed by it.  
14.2 Either Party may demand that a dispute be referred to arbitraƟon by giving wriƩen noƟce to that effect to the other Party.  
14.3 Nothing in these Terms of Use shall preclude either Party from obtaining interim relief on an urgent basis from a court of 
competent jurisdicƟon.  
14.4 Unless otherwise agreed by the ParƟes, the arbitraƟon referred to in clause 14.1 shall be held:  
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14.4.1 in London in the English language; and  
14.4.2 immediately and with a view to its being completed within 21 days aŌer it is demanded.  

14.5 The ParƟes irrevocably agree that the decision in arbitraƟon proceedings:  
14.5.1 shall be final and binding on the ParƟes;  
14.5.2 shall be carried into effect; and  
14.5.3 may be made an order of any court of competent jurisdicƟon.  

14.6 The costs of any reference to arbitraƟon will be borne by the unsuccessful Party, unless otherwise determined by the ParƟes or the 
arbitrator, irrespecƟve of which Party referred the dispute to arbitraƟon.  
14.7 This clause 14 is severable from the rest of these Terms of Use and shall remain valid and binding on the ParƟes notwithstanding 
any terminaƟon of these Terms of Use.  
14.8 MagicOrange retains the right to insƟtute collecƟon proceedings in a court of law of competent jurisdicƟon for maƩers involving 
outstanding payment.  
 

15. NOTICES  

15.1 All noƟces, authorizaƟons and requests given or made in connecƟon with these Terms of Use must be sent by hand, pre-paid 
registered post or e-mail to the addresses and numbers set out on the relevant SaaS and Service Agreement. By providing such contact 
informaƟon, each Party consents to its use for purposes of administering these Terms of Use by the other Party and other parƟes that 
help a Party administer these Terms of Use.  
15.2 The ParƟes record that, whilst they may correspond via e-mail during the currency of these Terms of Use for operaƟonal reasons, 
no formal noƟce required in terms of these Terms of Use may be given via e-mail other than to those e-mail addresses indicated for 
noƟce in the SaaS and Services Agreement or any Service Order entered into by the ParƟes from Ɵme to Ɵme.  
15.3 Each Party may by giving wriƩen noƟce to the other Party, change the addresses and numbers set out in the SaaS and Services 
Agreement to any addresses and numbers in the Party’s country of domicile, provided that the change shall only take effect 14 days 
aŌer delivery of the wriƩen noƟce.  
15.4 NoƟce shall be deemed to have been given:  

15.4.1 if delivered by hand to a responsible person during Business Hours to the designated physical address, on the date of delivery;  
15.4.2 if sent by pre-paid registered post in a correctly addressed envelope to the designated postal address, on the 14th day aŌer the 
date of posƟng; or  
15.4.3 if sent by e-mail to the designated e-mail address for noƟces, on the 2nd business day following the date of successful 
transmission.  
15.4.4 If a noƟce or communicaƟon is actually received by a Party, adequate noƟce or communicaƟon shall have been given.  

 

16. FORCE MAJEURE  
16.1 Neither Party shall be liable for any failure to fulfil its obligaƟons under these Terms of Use if and to the extent the failure is caused 
by any Force Majeure Event.  
16.2 Should any Force Majeure Event arise, the affected Party shall noƟfy the other Party without delay and the ParƟes shall meet 
within 7 days of the noƟce to negoƟate in good faith alternaƟve methods of fulfilling its obligaƟons under these Terms of Use, if any.  
16.3 Should either Party be unable to fulfil a material part of its obligaƟons under these Terms of Use for a period in excess of 30 days 
due to a Force Majeure Event, the other Party may at its sole discreƟon cancel the affected Service Orders and these Terms of Use, 
forthwith by wriƩen noƟce.  

 

17. ASSIGNMENT AND SUBCONTRACTING  
17.1 Neither Party shall be enƟtled to cede, assign, delegate or otherwise transfer (other than an assignment by MagicOrange to any 
successor of all or substanƟally all of the business or assets of MagicOrange) the benefit or burden of all or any part of these Terms of 
Use without the prior wriƩen consent of the other Party, provided that that either Party may assign these Terms of Use without the 
other Party’s consent to a successor by way of merger, acquisiƟon, sale of assets, or operaƟon of law.  

 
 

18. THIRD PARTY RIGHTS  
Any person who is not a party to these Terms of Use has no right under the Contracts (Rights of Third ParƟes) Act 1999 to enforce any 
term of these Terms of Use but this does not affect any right or remedy of a third party which exists or is available apart from that Act.  
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19. RELATIONSHIP AND DUTY OF GOOD FAITH  
19.1 Nothing in these Terms of Use shall be construed as creaƟng a partnership between the ParƟes and neither Party shall have any 
authority to incur any liability on behalf of the other or to pledge the credit of the other Party. Without limiƟng the generality of the 
foregoing, when any Personnel of MagicOrange is required to act in an execuƟve capacity on behalf of the Client, MagicOrange cannot 
accept responsibility for his omissions or acts and the Client shall, therefore, indemnify MagicOrange against all costs, claims, damages 
and expenses which may arise in connecƟon with such act.  

 

20. GENERAL  
20.1 These Terms of Use consƟtute the enƟre agreement between MagicOrange and the Client in respect of the subject maƩer of these 
Terms of Use.  
20.2 MagicOrange may modify these Terms of Use from Ɵme to Ɵme by giving the Client noƟce.unless a shorter period is specified by 
MagicOrange (e.g. due to changes in the law or exigent circumstances), the modificaƟons become effecƟve upon acceptance thereof by 
the Client or relevant User, as the case may be. If MagicOrange specifies that the modificaƟons to these Terms of Use will take effect 
prior to the acceptance by the Client and the Client noƟfies MagicOrange in wriƟng of its objecƟon to the modificaƟons within 30 days 
aŌer the date of such noƟce, MagicOrange (at its opƟon) will either: (a) permit the Client to conƟnue under the exisƟng version of these 
Terms of Use unƟl expiraƟon of the then-current Term (aŌer which Ɵme the modified Terms of Use will go into effect); or (b) allow the 
Client to terminate these Terms of Use. The Client or a User may be required to click to accept or otherwise agree to the modified Terms 
of Use in order to conƟnue using the MagicOrange SoluƟon, and, in any event, conƟnued use of the MagicOrange SoluƟon aŌer the 
modified version of these Terms of Use becomes effecƟve will consƟtute the Client’s acceptance of such modified version.  
20.3 No granƟng of Ɵme or forbearance shall be, or be deemed to be, a waiver of any term of these Terms of Use and no waiver of any 
breach shall operate as a waiver of any conƟnuing or subsequent breach.  
20.4 If the whole or any part of a term of these Terms of Use is void or voidable by either Party or unenforceable or illegal, the whole or 
that part (as the case may be) of that term, shall be severed, and the remainder of these Terms of Use shall have full force and effect, 
provided the severance does not alter the nature of these Terms of Use between the ParƟes.  
20.5 These Terms of Use shall be governed and construed according to the laws of England and Wales. The ParƟes expressly exclude the 
applicability of, and waive any rights based upon, the Uniform Computer InformaƟon TransacƟons Act, the United NaƟons ConvenƟon 
on Contracts for the InternaƟonal Sale of Goods and the ConvenƟon on the Use of Electronic CommunicaƟons in InternaƟonal 
Contracts.  
20.6 Each Party shall be responsible for its own legal and other costs relaƟng to the draŌing and negoƟaƟon of these Terms of Use.  
20.7 Neither Party will make or issue any formal or informal announcement or statement to the press in connecƟon with these Terms of 
Use, without the prior wriƩen consent of the other Party, which consent shall not unreasonably be withheld.  
20.8 The Client hereby consents to the use by MagicOrange of the Client’s name in any proposals or other similar documents which 
MagicOrange may issue or submit from Ɵme to Ɵme, and/or on any website(s) owned or operated by or on behalf of it or its Affiliates 
from Ɵme to Ɵme. 

 


